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Frank A. Cardillo, Deputy Commissioner, Railway 
Express Agency, Inc., Appellees. 


BRIEF ON BEHALF OF APPELLEES. 


COUNTERSTATEMENT OF THE CASE. 

Since this is the third position which appellant has taken 
with respect to his injury, it is necessary to know more of 
the background of the claim than is given in appellant’s 
brief. 

' Ackerman was employed by the Railway Express 
Agency, Inc., as an express handler and on July 12, 1942, 
the date of the injury, his working hours were from 11:30 
P. M. to 8 A. M. (Tr. 7). Ackerman was a member of a 
gang working in a car under the supervision of Lester P. I 
Johnson; Johnson would sort the express matter in the 
end of the car, see that it was loaded onto hand trucks, 
and Ackerman pushed out the trucks (App. 15). Wray T. 
Clemen was acting as express sorter for another gang of 
men working in the same car (App. 19). The last load of 
express matter had been removed from the car (App. 15, 
23), when Ackerman came into the car and went over to 
Clemen, put his arms around Clemen, fell and broke his 
leg (App. 16, 20, 21). These facts are not in dispute, but 


2 


why Ackerman put his arms around Clemen and how he 
happened to break his leg were matters of difference. 

' Ackerman first said, in a letter written to the Compensa¬ 
tion Commission about August 13, 1942 (App. 8, 23) that 
there was no light in the car, the floor was covered with 
damp sawdust on which he slipped, over an iron bar, caught 
at Clemen to keep from falling and both men fell, resulting 
in the broken leg (App. 23). 

At the hearing before the Deputy Commissioner, Acker¬ 
man said there were no lights in the car (App. 2), wet 
sawdust and broken cucumbers were on the floor (App. 2), 
he went over and put his hands on Clemen and as he did so, 
slipped on cucumbers and wet sawdust and fell and broke 
his leg (App. 2. 3); then he stated that he put both arms 
over Clemen’s shoulders and as he did that he slipped 
(App. 4). Questioned as to whether he put his hands on 
Clemen first and then slipped, or first slipped and then 
grabbed at Clemen, Ackerman said that he put his arms 
around Clemen for a rest and then slipped (App. 7) and 
that his first written statement was not entirely correct 
(App. 9). 

Ola E. Garten, Lester P. Johnson, George E. Hunter, 
and Wray T. Clemen, all fellow employees, testified that 
there were no cucumbers or other vegetables on the floor of 
the car, that there was no sawdust, the car floor was dry 
and there was a light in the car (App. 13,14,16,17,18, 21). 

Clemen testified that shortly before the car was unloaded 
Ackerman put his arms around his waist from behind and 
lifted him from the floor, at which Clemen protested and 
told him to quit fooling (App. 19). Later, after the last 
load had been removed from the car, Ackerman did the 
same thing again and when Clemen’s feet reached the floor 
he struggled to get loose, went down on his knees, and 
Ackerman fell and broke his leg (App. 20). 

Garten testified that he went to the car as soon as he 
knew Ackerman was hurt, found him on the floor of the car, 


3 


and that Ackerman then stated he had been playing with 
Clemen and had broken his leg through his own foolishness 
(App. 12). He repeated this statement on the way to the 
doctor and to the hospital (App. 13). 

Dr. Mankin, to whom Ackerman was taken, testified that 
Ackerman told him that he had been playing with another 
employee and fell and broke his leg (App. 11), and the 
hospital record showed that the history given by Ackerman 
was that he had received his injury while fooling around 
(App. 11,12). 

In this situation it was necessary for the Deputy Com¬ 
missioner to determine the facts. He found that the express 
matter consisted of wrapped packages of dress goods, that 
the car floor was free of litter and was dry, that following 
the removal of the last load of express matter from the 
car Ackerman put his arms around the waist of Clemen 
from behind and lifted him from the floor, that Clemen 
struggled to get loose and when put back on the floor made 
an effort to escape whereupon both men fell to the floor 
and Ackerman broke his leg. He also found as a fact that 
the injury was occasioned by Ackerman’s sportive act and 
arose out of horseplay in which Clemen did not participate, 
that the injury was not caused by Ackerman slipping on the 
floor or by the condition of the car in which he was working 
and was not related to his employment, and that Ackerman 
did not sustain any injury arising out of and in the course 
of his employment (Appellant’s App. 3, 4). Upon these 
facts the Deputy Commissioner reached the conclusion that 
Ackerman was not entitled to compensation. 

Ackerman now takes his third position with respect to his 
injury, which is that even if his injury was received as the 
result of his own sportive act and arose out of horseplay 
initiated by him and not indulged in by his co-worker, and 
even though it did not arise out of and in the course of his 
employment and was not related thereto, he is, nevertheless, 
entitled to compensation under the Act. 
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STATUTE INVOLVED. 

The statute involved in this proceeding is the Longshore¬ 
men’s and Harbor Workers’ Compensation Act (Title 33, 
section 901, et seq. U.S.C.) made applicable to the District 
of Columbia by section 36-501 of the District of Columbia 
code (1940), particularly the portion of section 902 (2) 
thereof which reads as follows: 

“(2) The term ‘injury’ means accidental injury or 
death arising out of and in the course of employment. 

J J 

• • • 

SUMMARY OF ARGUMENT. 

i Compensation is not payable under the Act unless the 
employee receives an injury arising out of and in the 
Course of his employment. Whether or not the employee 
had received such an injury was the question in issue before 
the Deputy Commissioner, and he has decided that issue 
by determining that Ackerman did not receive an injury 
arising out of and in the course of his employment. This 
finding is based upon the evidence presented to him and is 
conclusive. 

The finding is proper because appellant was the instiga¬ 
tor and aggressor in the sportive act or horseplay which 
resulted in his injury, and since his co-worker did not 
indulge therein and there was no ill feeling involved, his 
injury did not arise out of and in the course of his employ¬ 
ment. 


ARGUMENT. 

I. 

THE FINDING OF THE DEPUTY COMMISSIONER 
THAT APPELLANT DID NOT RECEIVE AN IN¬ 
JURY ARISING OUT OF AND IN THE COURSE OF 
HIS EMPLOYMENT IS CONCLUSIVE. 

The position of the employer was that Ackerman did not 
receive an injury arising out of and in the course of his 
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employment, and that his injury resulted from his own 
sportive acts which were initiated by him (App. 1, 2). These 
issues turned upon a consideration of all of the facts, the 
condition of the car, what the persons involved did, the 
claims of Ackerman, first, that he slipped while working 
and put his hands on Clemen to keep from falling (App. 
8, 23) and, later, that he put his hands on Clemen’s shoul¬ 
ders to rest and then slipped on wet sawdust or cucumbers 
on the floor of the car (App. 2, 3, 7), and also the fact that 
Ackerman did not claim to others at the time of the accident 
that he had slipped on anything, and other matters. 

The Deputy Commissioner heard the testimony pro¬ 
duced by both parties on these issues and, based upon the 
testimony of all the witnesses, found that the incident oc¬ 
curred after the removal of the last load of express matter 
from the car, that it was not occasioned by Ackerman slip¬ 
ping on the floor or by the conditions of the box car in which 
he h-;d been working, and that the injury did not arise out of 
and in the course of the employment, but was occasioned 
by Ackerman’s sportive act and arose out of horseplay in 
which Clemen did not indulge or participate (Appellant’s 
App. 4). 

In Voehl v. Indemnity Insurance Company of North 
America . 2S8 F.S. 162 (1933) the issue presented to the 
Deputy Commissioner was whether an injury arose out of 
and in the course of employment, and with respect to the 
finding of the Deputy Commissioner with respect thereto 
the Court says: 

“By the express provisions of the Act, the deputy 
commissioner was authorized to entertain the claim 
of the employee and ‘to hear and determine all ques¬ 
tions in respect of such claim’. 33 U.S.C. sec 919 (a). 
The proceedings of the deputy commissioner con¬ 
formed to the statute. The precise issue, whether the 
injury arose out of and in the course of the employ¬ 
ment, turned on the general nature and scope of the 
employee’s duties, the particular instructions he had 
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received and the practice which obtained as to work 
in extra hours or on Sundays, and the purpose of the 
journey in which he was injured. We think there can 
be no doubt of the power of the Congress to invest 
the deputy commissioner, as it has invested him, with 
authority to determine these questions after proper 
hearing and upon sufficient evidence. And when the 
deputy commissioner, following the course prescribed 
by the statute, makes such a determination, his findings 
of fact supported by evidence must be deemed to be 
conclusive. Crowell v. Benson, 285 U.S. 22, 46; L’Hote 
v. Crowell, 286 U.S. 528/ ’ 

The same sort of finding was involved in the case of 
Parker v. Motor Boat Sales, Inc., 314 U.S. 244 (1941), 
where the Circuit Court of Appeals undertook to revalue 
the testimony and reverse a finding that an injury arose 
out of and in the course of employment. In holding this 
action erroneous the Court says: 

“Among the findings on which the Deputy based his 
order were that Armistead’s death by drowning, 

“arose out of and in the course of his employment’ ;... 

• • • • # 

(1) The Circuit Court’s conclusion that Armistead 
was not acting in the course of his employment rests 
upon a revaluation of the evidence before the Deputy 
Commissioner. 


Granting that more than one possible conclusion could 
have been reached upon the evidence, we think it was 
clearly sufficient to support the Deputy Commission¬ 
er’s finding that Armistead was acting in the course 
of his employment. The Circuit Court of Appeals should 
therefore have accepted it as final. Voehl v. Indem¬ 
nity Ins. Co., 288 U.S. 162.” 

The Deputy Commissioner has made a similar finding in 
this case. He has found that Ackerman did not sustain an 
injury arising out of and in the course of his employment 
or by the conditions under which he was working, and that 
finding is conclusive. 
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“to hold otherwise would be to defeat the obvious 
purpose of the legislation to furnish a prompt, continu ¬ 
ous, expert, and inexpensive method for dealing with 
a class of questions of fact which are particularly- 
suited to examination and determination by an admin¬ 
istrative agency specially assigned to the task * * * the 
efficacy of the plan depends upon the finality of the 
determination of fact with respect to the circumstances., 
nature, extent, and consequences of the employee’s 
injuries and the amount of compensation that should be 
awarded.” 

Crowell v. Benson, 285 U. S. 22. (1932) 

IL 

THE FINDING OF THE DEPUTY COMMISSIONER 
THAT APPELLANT DID NOT RECEIVE AN IN¬ 
JURY ARISING OUT OF AND IN THE COURSE OF 
HIS EMPLOYMENT IS PROPER. 

To be compensable under the Act, the accidental injury 
must both arise out of and in the course of the employment. 
This Court has held that an injury arises out of the employ¬ 
ment when it occurs as a result of the risk involved, or is 
incidental to the employment or to the conditions under 
which the work is required to be done, and that for the 
injury to occur contemporaneously or coincidentally with 
the employment is not sufficient to make the injury com¬ 
pensable (Ayers v. Hoage, 61 App. D. C. 388, 63 F. (2d) 
364 (1933). This concept of the law was approved and 
restated in Speaks v. Hoage, 64 App. D. C. 324, 78 F. (2d) 
208 (1935) and in Groom v. CardUlo, 73 App. D. C. 358,119 
F. (2d) 697 (1941). 

It is the law- of this jurisdiction that injuries sustained 
by an employee in a personal difficulty with another em¬ 
ployee of the same employer, having no relation to the 
employment itself and in which there is no causal connec¬ 
tion betw-een the injury and the employment, are not com¬ 
pensable under the Act. 

This law was established in the case of Fazio v. Cardillo, 
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71 App. D. C. 264, 109 F. (2d) 835 (1940), in which case 
this Court upheld a finding of the Deputy Commissioner 
denying compensation on the ground that the employee did 
hot sustain an injury arising out of his employment. 

! Fazio, a waiter at the Mayflower Hotel, was in »lie habit 
of skylarking with Smith, a washroom attendant. On the 
particular occasion Fazio upset a bag of trash which Smith 
had collected and then picked up Smith and carried him into 
the washroom. When Fazio put Smith down Smith turned 
and knocked him down, breaking his leg. The Deputy Com¬ 
missioner found that the injury resulted from a matter 
which was not related to the employment but was personal 
to the men involved. There, as here, an injunction pro¬ 
ceeding by Fazio was dismissed by the District Court and 
that action was affirmed by this Court, saying: 

“In Ayers v. Hoage, 61 App. D. C. 388, we said that 
an injury arises out of the employment when it occurs 
in the course of the employment and as the result of a 
risk involved in or incidental to the employment or to 
the conditions under which it is required to be per¬ 
formed, and we added that the fact that the injury is 
i contemporaneous or coincident with the employment is 
i not alone a sufficient basis for an award. We adhere 
to what we said, and in this view cases like Verschleiser 
v. Stern & Son, 229 N. Y. 192, Stasmos v. State Indus¬ 
trial Commission, 80 Okla. 576, Leonbruno v. Cham¬ 
plain Silk Mills, 229 N. Y. 470, and Continental Life 
Insurance Co. v. Gough, 161 Va. 755, are either not in 
point or state the doctrine more broadly than we are 
willing to accept. 

“We think the better rule is that injuries sustained 
by an employee in a personal difficulty with another 
employee of the same employer, having no relation to 
the employment itself and in which there is no causal 
i connection between the injury and the employment, are 
not compensable. In the instant case the evidence 
abundantly establishes that appellant’s injury grew 
out of ‘horseplay’ which, whether begun by him or 
i Smith, happened at a time when he had stepped aside 
i from his employment, and that the assault was not 
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directed against him because of or as a natural incident 
of his work or employment. Considered in this light, 
the deputy commissioner’s finding was correct and is 
sustained by our decisions in Wimmer v. Hoage, 67 
App. D. C. 128 and Morgan v. Hoage, 63 App. D. C. 355; 
and outside of this jurisdiction by Edelweiss Gardens 
v. Industrial Commission, 290 Ill. 495, Scholtzhauer v. 
C. & L. Lunch Co., 233 N. Y. 12, and DeFilippis v. 
Falkenberg, 170 App. Div. 153, 155 N. Y. S. 761, af¬ 
firmed 219 N. Y. 581.” 

In the present case the Deputy Commissioner has found 
that the floor of the car in which Ackerman had been work ¬ 
ing was clear of litter and was dry, that following the re¬ 
moval of the last load of express matter from the car 
Ackerman put his arms around the waist of Clemen, from 
behind, and lifted him from the floor, that Clemen struggled 
to get loose and when he was put back on the floor he made 
further efforts to get away from Ackerman during which 
Ackerman fell and broke his leg. He has further found that 
this accident was occasioned by Ackerman’s sportive act 
and arose out of horseplay in which Clemen did not indulge 
or participate and that Clemen protested this act as he had 
a similar sportive act initiated by Ackerman on Clemen 
about half an hour before, that there was no ill feeling on 
the part of the men and that the injury was not caused by 
Ackerman slipping on the floor or by the conditions of the 
car in which he had been working and was not related to 
his employment (Appellant’s App. 4). These findings 
bring the case within the rule of the Fazio case, supra , and 
the Deputy Commissioner was correct in finding that Acker¬ 
man sustained no injury arising out of and in the course of 
his employment. The contention of appellant that, regard¬ 
less of these facts so found by the Deputy Commissioner, 
he is entitled to compensation under the rule of Hartford 
Accident and Indemnity Company v. Cardillo, 72 App. D. C. 
52, 112 F. (2d) 11 (1940), is without foundation. In that 
case, Bridges resented Downey, a fellow employee, calling 
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him “Shorty” and he finally cursed Downey who thereupon 
struck him and injured him. The Deputy Commissioner 
found that the injury arose out of and in the course of the 
employment and awarded compensation. In affirming the 
award this Court recognized the fact that Bridges was not 
the instigator of the difficulty and reaffirmed the rule of the 
Fazio case where the claimant was the originator of the act 
out of which the injury arose: 

“Claimant may have been at fault, but he was the 
aggressor neither in the banter nor in the physical 
encounter. 

* # # * * 

Fazio v. Cardillo is distinguishable in the fact that 
claimant there was the aggressor in the physical as¬ 
sault; and also in the fact that the Deputy Commis¬ 
sioner, who found that the injury in the present case 
1 arose out of the employment, found that the injury in 

i the Fazio case did not arise out of the employment, 

i We held there that the deputy commissioner’s finding 
was supported by substantial evidence. We hold the 
same thing here.” 

That the Hartford Accident and Indemnity Company 
case was not intended to, and did not, overrule the principle 
of the Fazio case is shown by the reference made in Penker 
Construction Company v. Cardillo, 73 App. D. C. 168,118 F. 
(2d) 14 (1941) where this Court said: 

“An injury arises out of the employment if it is caused 
by the environment, whether inanimate, animal, or hu¬ 
man, to which the employment exposes the employee. 
It does not matter whether he is struck by a machine, 
a mule or a man. (Note: So long, at least, as he does 
not provoke the attack; cf. Fazio v. Cardillo, 71 App. 
D.C. 264, 109 F. (2d) 835, distinguished in Hartford 
Accident & Indemnity Co. v. Cardillo, 72 App. D. C. 52, 
112 F. (2d) 11,18, certiorari denied 310 U. S. 649.) ” 
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The distinction between the Hartford Accident Company 
case and the Fazio case is well recognized by the authorv~ 
ties: In the Hartford case the person injured was the vic¬ 
tim, not the instigator, and compensation was allowed, a 
rule followed in practically all the cases, General Accident 
Fire & Life Assurance Corp. v. Crowell, 76 F. (2d) 341, 
342; in the Fazio case the person injured was the insti¬ 
gator or aggressor, and compensation was denied. 

In the case at bar, the claimant, Ackerman, was the 
aggressor or instigator in the horseplay which resulted in 
his injury and the Deputy Commissioner has found that the 
injury did not arise out of the employment. Therefore, the 
rule recognized in both the Fazio and Hartford Accideni; 
Company cases applies and compensation was properly 
denied. 

That this Court, upon a consideration of the evidence, 
might have reached a different conclusion, does not prevent 
the finding made by the Deputy Commissioner from being 
in accordance with law or justify this Court in making a 
different finding, Crowell v. Benson, 285 U.S. 22; Groom 
v. Cardillo, 73 App. D. C. 358, 119 F. (2d) 697. 

The judgment below should be affirmed. 

Edward M. Curran, 

United States Attorney, 

Bernard J. Long, 

Assistant United States Attorney , 
Attorneys for Appellee Cardillo. 
Benjamin S. Minor, 

Arthur P. Drury, 

John M. Lynham, 

John E. Powell, 

Attorneys for Appellee, 

Railway Express Agency, Inc. 
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EXCERPTS FROM TESTIMONY AND PROCEEDINGS 
DESIGNATED BY APPELLEES. 

22 The Deputy Commissioner: The hearing in this case 
is upon the application of the claimant, William R. 
Ackerman, who has filed a claim for compensation 

alleging that on July 12, 1942, while employed as a laborer 
for the Railway Express Agency, Incorporated, he sus¬ 
tained a fracture of the left tibia and fibula when he placed 
his arms over the shoulder of a co-worker, and the co- 
worker turned quickly, and claimant’s foot slipped on the 
wet sawdust or on a crushed cucumber and they both fell to 
the floor. 

The claim has been controverted by the employer], 

23 on what grounds, Mr. Drury? 

Mr. Drury: Upon the ground, first, that the alleged 
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injury did not arise out of and in the course of his employ¬ 
ment ; secondly, that it resulted from his own sportive acts 
or horse-play which were initiated by him; thirdly, that the 
right to obtain compensation for this injury was considered 
at an informal conference and it was ruled at that confer¬ 
ence that the injury did not arise out of and in the course 
of the employment. 

The Deputy Commissioner: That has no bearing on this, 
i Mr. Drury: And, fourthly, the basis for compensation 
as now made is different from the basis of compensation as 
presented at that informal hearing. 

Mr. Gardiner: In what way, Mr. Drury? 

Mr. Drury: In that there was no claim made at that 
hearing that the accident was caused because he slipped on 
the sawdust or on a cucumber. 

The Deputy Commissioner: You mean the claimant’s 
version is changed? 

Mr. Drury: Yes, sir. 

Testimony of William R. Ackerman (Direct Examination): 

28 Q. And had Clemen gone in the car prior to you 
or afterward? A. He was in there when I went in. 

Q. Now, what did you do then ? A. I put my hand on him 
and as I did I slipped; I put my hand on him, over on him to 
rest on him, and I took the first barrel out of the car and 
then I slipped; I saw he was going to fall and I went down 
and as I came up I knew something broke. 

Q. You say you slipped? A. Yes. 

Q. What was the condition of the floor? A. Well, saw¬ 
dust, and where they urinate on the floor, and broken 
cucumbers. 

i Q. Was it wet? A. Yes, sir, damp. 

Q. Were there any lights in the car at the time? A. No; 
the lights were just taken out and they went up to the 
head car. 

i Q. After you broke your leg, you say, what happened 
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then? Were you taken to the hospital? A. Well, I tried td) 
get up; I tried a couple of times to get up and I could not 
and Mr. Clemen and somebody else helped me over, over 
to the end of the car. I sat there and an Italian fellow, 
Tony, I don’t know his last name, Tony and Mr. 

29 Garten went up to the doctor’s here, the company 
doctor, and from there to the hospital. 

• **##*#*• « 

Cross-Examination: 

Q. Who was in the car when this happened? A. Mr. 
Clemen and myself. 

30 Q. Just the two of you? A. Yes; there was another 
man came out; I do not know who that was that 

came out. 

Q. But no one but you and Clemen were in the car when 
it happened? A. That is all. 

• ••••••••• 

Q. Did you say anything to Doctor Mankin about how 
this happened to you ? A. I told him I slipped. 

Q. You told him you slipped? A. Yes. 

31 Q. Did you tell him what you slipped on? A. No, 
I don’t believe I did; no. 

Q. What did you slip on? A. Sir? 

Q. What did you slip on? A. A cucumber and wet stuff 
on the floor. 

It used to be a produce car and there was some small 
potatoes and cucumbers and sawdust in there. 

You slipped on a cucumber? A. Yes, sir. 

Q. When did you first see the cucumber? A. I see them 
right there in the door; they were in the door of the car 
when I went down. It was wet sawdust and the cucumber 
was wet, and I was smeared up. 

Q. When did you first see the cucumber? A. I first saw 
the cucumbers when I first went in the car. 

Q. "When you first went in the car to unload it? A. Yes, 
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to unload it. I know it is a produce car. 

Q. Did the other men who worked there see the cucum¬ 
bers, toot A. Indeed, I don’t know. I threw a couple of 
them out with some potatoes. 

Q. Could the other men have seen the cucumbers? A. I 
imagine they could. 

33 Q. You and Clemen are friendly, are you? A. 
Yes. 

' Q. You still are friendly? A. Yes. 

Q .There is no ill feeling about this on your part? A. 
No, sir, none in the world. 

1 Q. You said you put your hand on Clemen? A. Yes. 

Q. Will you describe to us how you put your hand on 
him? A. I demonstrated it to you the last time. 

The Deputy Commissioner: I did not hear that, 
i The Witness: I threw my hand right over his shoulder 
like that (indicating). 

By Mr. Drury: 

Q. Threw both hands over his shoulder? A. Yes. 

Q. And you said in your testimony this morning as you 
did that you slipped? A. I slipped, yes, and I see him 
starting to go on the turn, and I turned him loose and went 
myself. 

34 Q. You say he was starting to go. You mean he 
was starting to slip? A. Yes. I turned him loose. 

Q. What was making him slip? A. What? 

I Q. What was making him slip? A. Where I forked him 
over, I reckon; I don’t know. 

' Q. Had you put your arms around Clemen before this 
morning? A. Oh, we do that all the time. 

Q. You had done that before this morning, had you. A. 
Yes. 

Q. Had not Clemen said to you “Stop your fooling”? 
A. I never heard that, no. 
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Q. You did not hear that? A. No. 

Q. When did you first tell anybody that you slipped on 
a cucumber or wet sawdust? A. When I came out and 
they asked me what I fell on and I said on a cucumber or 
some damp thing. 

Q. While in the car? A. Right waiting to go to the hos¬ 
pital. 

Q. To see Doctor Mankin? A. Yes. 

Q. You said then that you slipped on a cucumber 
35 or wet sawdust ? A. Yes. 

Q. You told that to Mr. Garten? A. Sir? 

Q. I say, did you tell that to Mr. Garten ? A. To tell you 
the truth I was in such pain I did not say anything in the 
world, but “Take me to the doctor” because my leg looked 
like a cucumber itself. 

Q. Y'ou are positive you said as soon as you got out of 
the car that you had slipped on a cucumber or wet saw¬ 
dust? A. When I got out of the car forty or fifty fellows 
lined up and wanted to know how it happened and I told 
them. 

Q. Did you talk to Mr. Garten about it as you were going 
to Doctor Mankin? A. I cannot remember a thing going 
up there, only my leg. 

Q. Did you tell Doctor Mankin you slipped on a cucum¬ 
ber ? A. Indeed, I cannot tell you. I wanted to get to the 
hospital. 

• <•••••*••* 

37 Q. So, the Express Company sent you to Doctor 
Mankin and Doctor Mankin sent you to the hospital 

and while you were there these x-rays were taken at the 
request of the Express Company? A. Yes. 

38 Q. Who set your leg? A. What? 

Q. Who set your leg? A. Doctor Mankin set it 
and Doctor Goldman operated on me. 

Q. Doctor Mankin set your leg? A. Yes. 

Q. He did that because of the Express Company? A. 
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Yes. 

Q. Why did you, in your claim, say that you asked for 
medical attention and the Express Company would not 
supply it to you? A. Would not what? 
****#*##•• 

39 Mr. Drury: May I have the original of that claim, 
Mr. Commissioner, just to show it to him? 

(Access to the Deputy Commissioner’s file was given 
counsel for the respondent.) 

By Mr. Drury: 

Q. That is your signature on there (indicating a paper 
writing in the file of the Deputy Commissioner) ? A. (after 
examining the document last referred to) Yes. 

Q. Here is what I am talking about, Question No. 23: 
“Did you request your employer to provide medical at¬ 
tention ? ’ * 

You answered that “Yes”. 

The next is: 

“Has he done so?” 

Then vou sav “No”. * 

•> * 

That is not so, is it? 

A. No, well, that—I don’t remember; I don’t remember 
that; that is my signature, though. 

Well, after I got in the hospital they told me that I 
would have to see the Health Department, that the Express 
Company refused or said something that they would not 
take care of me and I would have to go to Gallinger. 

• »*••••••• 

40 Q. What was Clemen doing when you put your 
arms around him? A. Standing there waiting to go 

out; he would be the next one out. 

Q. With his back to you? A. Yes. 

• *#*#•*«*• 


t 


Examination By Deputy Commissioner: 

42 By the Deputy Commissioner: 

Q. Mr. Ackerman, why did you throw your hands 
or your arms over Clemen’s shoulder? A. For a rest. 

For what? A. A rest. I had an 800 pound barrel I 
just took out. 

Q. Had you done that before that same night? A. Oh, 
we do it right along. 

That same night? A. No, I do not believe I did that 
night. 

Q. That is the first time that you did it ? A. What ? 
That is the first time that night that you did it? A. 
That is the first time, yes; we were running extra heavy 
that night. 

Q. Did you have any tussle with Clemen at that time? 
A. No. 

Q. What was his reaction to it? A. Sir? 

Q. What "was Clemen’s reaction to your throwing your 
arms around him? A. I do not know. I thought he was 
goosey, or something, and threw back. 

There is an awful lot of them over there. 

43 Q. Threw you back? A. Kind of threw his arm 
back and I went under him, and when I did I grabbed 

him on the ribs, and came up, but I could not hold myself 
and .1 went back down. 

Q. Now, is that the same story you have given through¬ 
out in this case ? A. Yes. 

Q. To everyone you spoke to? A. Yes. 

Q. That is the same story? A. Yes. 

Q. You threw your arms over his shoulders first and 
slipped afterwards? A. Yes. 

Q. Or you slipped first and then tried .to hold on to him? 
A. I threw my hands out to him and he twitched back. 

Q. And then you slipped? A. Then I slipped and he 
kind of swirled around. 

Q. I show you a letter undated, received at this office on 
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i August 13, 1942, and I will ask you if that is your letter 
and your signature (handing a paper writing to the wit¬ 
ness). A. (after examining the document last referred to) 
That is my wife’s writing. 

Q. Is that your letter? A. It is one that my wife 
wrote. 

44 Q. It is a letter that your wife wrote? A. Yes. 

Q. Is that your signature? A. Yes. 

Q. It is? A. Not my writing, but I told my wife to 
sign it. 

Q. You told your wife to sign it? A. Yes. 

Q. When this letter was written, did you tell her what to 
put in the letter? A. I told her some of it, yes; I was laying 
in the hospital. 

Q. Did your wife write that at your request? A. Yes. 

Q. And did you tell your wife the same story you told 
i here today? A. I told her about the car, the cucumbers and 
the dampness. 

Q. Wliat does this part that I underlined say? A. (upon 
examining the document referred to) Slipped on this- 

Q. (interposing) Will you read it out loud, read it so 
all of these gentlemen can hear it? A. (reading from the 
document in question) “I slipped on this and over an iron 
bar and caught at another fellow to keep from falling with 
i the result we both fell.” A. Yes. 

i 45 Q. Is that right? A. These cucumbers and iron 
bars, they were in the car, and the cans over here. 

Q. It says here that you slipped on this, meaning the 
damp sawdust which you referred to immediately prior to 
this statement, and over an iron bar, and then you caught 
at iinother fellow to keep from falling with the result that 
' you both fell. A. Well, that is Clemen. 

Q. Is that correct? A. That is Clemen, yes, sir. 

Q. Is that story correct? A. I slipped on the cucumber 
and the iron bar and that is right there. 

Q. And then you caught on Clemen to keep from falling? 
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A. Yes, and I grabbed again; I grabbed him in the ribs and 
came up. 

Q. Would you say that both statements are correct, this 
statement that I have just referred to and the statements 
given today? A. I slipped on a cucumber and the bar is 
there. 

Q. Is that the only difference in the story? A. Yes. The 
bars was in the car, twenty feet long. 

Q. According to the statement in your letter, you slipped 
first and then got up? A. I slipped, going down the 
46 short ramp; that was nothing. I gathered myself 
then and I went 'into Clemen and it was two feet 
below the platform. 

Q. I ask you again: 

Did you slip first and then put your arms around the fel¬ 
low? A. I slipped, came into the car and walked over and 
put my arms on Clemen and slipped down again. 

Q. In your letter you say “I slipped on this and caught 
at another fellow to keep from falling.” A. I did, going 
in the car. 

Q. And you both fell as the result of which you sustained 
the broken leg? 

Is that right or wrong? A. I put my arms over Clemen. 
She got that wrong. I kind of half way, I did not go all 
: he way to the ground. 

Q. l r ou tell me now that this writen statement is wrong? 
A. That one there is wrong, that I slipped over; it was a 
cucumber and the dampness. 

Q. The first doctor you saw was Doctor Mankin, was it ? 
A. Doctor Mankin. 

Q. Did you talk to Doctor Mankin? 

Did he question you about how it happened? A. No, sir, 
not that I know of. 

Q. He did not question you at all? A. I was in a right 
lot oftpain. 

Q. You were in a lot of pain? A. Yes. 


47 
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i Q. He never asked you how the accident occurred? Is 
that what you are telling me? A. Not that I remember. 
I told him I slipped, j 

Q. You told him without him asking? A. Yes. 

! Q. You simply told him you slipped? A. Yes. 

Q. Did you tell him how you slipped? A. I do not - believe 
I did. 

' Q. Did you tell him what caused you to slip? .A. No, sir, 
not that I know of. 

i Q. Did you say that you were playing with another fel¬ 
low’? i A. No, I did not say I was playing with another 
fellow. 

Q. And you slipped? A. I could not call it that. 

Q. Did you say that to Doctor Mankin? A. Not that I 
know of, (no. 

Q. Had you finished your work for the night? A. No, 
sir; there was two more hours to go. 

Q. You had tw’o more hours to go? A. Yes, to eight 
o’clock. < 

Q. You had, however, finished unloading the car? A. No; 
there were about three more barrels and a piece of 
1-8 iron in it 

i Q. Did you tell (anybody that you had finished un¬ 

loading the car? A. No, sir. 

i Q. After you put your arms around Clemen’s shoulder, 
did he turn around or did he remain with his back.to you? 
A. No, he faced to me, kind of. 
i Q. He what? A. He kind of faced to me. 

Q. He turned in ^our direction? A. He turned in my 
direction when I was on the floor. 


Testimony of Dr. J. Ward Mankin: 

51 Q. You were employed by the Express Company 
to attend Mr. Ackerman? A. Yes, sir. 

Q. And Mr. Ackerman says that you are.the one who set 
his leg. 
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Is that right? A. After he first got in the hospital. 

Q. When did you first see Mr. Ackerman? A. On July 
12th. 

Q. Early in the morning? A. Yes. 

Q. Did he tell you then what had happened to him? A. 
Yes, sir. 

Q. What did he tell you, sir? A. I will give you the 
52 original records, the data I have, July 12,1942. 

By Mr. Gardiner: 

Q. W'hat is that, Doctor, that you are reading from— 
something to refresh your recollection? A. It is the orig¬ 
inal report that I made for the accident which is required 
by the District of Columbia Compensation law. 

Q. Cannot you testify from your own recollection of this 
case? A. I can do it, yes, sir. 

Mr. Gardiner: I prefer to have the doctor do it if he can. 

By Mr. Drury: 

Q. Then, without reference to that record, Doctor, will 
you tell us how he met with>this accident? A. Yes. He 
said that while on duty that he was playing with another 
employee and fell and that caused him to fall and break 
his leg. 

Q. Did he say anything to you about cucumbers? A. No, 
sir, he said nothing to me about cucumbers. 

Q. Did he say anything to you about wet sawdust? A. 
No, sir. 

• ••••••••• 


Testimony of Dr. Julius S. Neviaser 
(On Cross-Examination): 

62 Q. Doctor, is there any statement in that record 
showing how this man received his injury? A. (upon 
referring to records) His present illness, written by the 
interne, his usual state of health: Fooling around, fell in 
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box car, heard something snap; could not stand up. Car¬ 
ried by friends to doctor, probability is in not the most scien¬ 
tific style, and brought here immediately. 

Q. That is part of the history taken from the man while 
in the hospital ? A. I would judge so, yes. 

Mr. Drury: That is all. 

The Deputy Commissioner: Let me see that ? 
#*####»••« 

Testimony of Ola E. Garten: 

64 Q. And you are employed by the Express Com¬ 
pany as a general foreman, Mr. Garten? A. That is 

right 

Q. And had general charge of the loading and unloading 
of cars on this morning of July 12, 1942? A. Eleven-thirty 
to six-thirty. 


65 Q. Were you present when Ackerman was hurt! A. 

No, sir. 

Q. How did you know he was hurt? A. A report was 
made to me by i the assistant foreman Hunter. 

Q. And when yon received the report, what did you do? 
A. I went directly to the car to see what injury had oc¬ 
curred. 

Q, And when you got to the car, where was Ackerman? 
A. Sitting on the floor about three feet from the door on 
the west side of the ^par. 

Q, Did you have any conversation with him then? A. I 
only asked him what happened. ■ ' ■ 

Q. What did he say? A. He said that he believed he had 
broken his leg. 

I asked him how he had done it. He said that ha done 
it through his own foolishness; he was playing with Clemen. 

Q. Was that all the conversation you had then? ,A. All 
at the time. 

I went then and called Doctor Mankin and took him to his 




13 


office. 

Q. You took him to Doctor Mankind office? A. Yes. 

Q. Did you have any conversation with Ackerman 
66 on the way up to the office ? A. I only asked him over 
again what occurred and how the injury happened. 
Q. What did he say to you then? A. He repeated the 
same statement that he had given me in the car. 

• •••#•**#* 

68 Q. Did Mr. Ackerman say anything to you about 
slipping on cucumbers? A. No, sir. 

Q. Or about slipping on sawdust? A. No, sir. 

Mr. Gardiner: What time do you mean, Mr. Drury l 
Mr. Drury: At any time. 

The Witness: He never made any statement of that 
kind at any time to, me. 

By Mr. Drury: 

Q. Were there any vegetables in the shipments that were 
j’ust being unloaded in*that car? A. There was no vege¬ 
tables received in that car. 

Q. Do you know whether there was any sawdust on the 
floor of the car? A. To my knowledge there was not. 

Q. Did you see any vegetables of any kind on the 

69 floor of the car when you went there? A. No, sir. 

• ••••*•••• 

Q. What was the condition of the car floor? A. It was 
good for the average car floor that is received where there 
is nothing but merchandise received in it. 

Q. What kind of merchandise? A. Dress goods. 

By the Deputy Commissioner: 

Q. What kind of goods? A. Dress goods, clothing, 
women’s clothing, suits, hats, coats, dresses and miscella¬ 
neous articles of that kind that are handled in clothing 
stores, general merchandise. 

By Mr. Drury: 



14 


Q. Did you see any wet places on the floor at all! A. I 
did not ' 

70 That is a statement from Mr. Clemen as to his 
knowledge of the injury which occurred to Mr. Ack¬ 
erman on that date. 

Q. And -why was this made out? A. That is one of ,the 
requirements of witnesses to personal injuries. 

Mr. Drury: I am going to offer that. I suppose I 

71 cannot offer it now, or until Mr. Clemen is on the 
stand, but if Mr. Gardiner has no. objection— 

The Deputy Commissioner (interposing): If you have 
it here I will receive it in evidence. 

Mr. Gardiner (upon. examining the statement in ques¬ 
tion) : There is no objection. He says Clemen made the 
statement. 

Mr. Drury: May I read this in the record^too? 

The Deputy Commissioner: No. You may submit that 
as “Employer’s Exhibit A”. 

98 Mr. 0. E. Garten, General Foreman. 

At about 6:15 a. m. after we had finished unload¬ 
ing B & 0 29 Mr. Ackerman grabbed me,from behind and 
lifted me up and shuck me and this repeated this action. I 
turned around and thru him down. The fall apparently 
broke.his leg as he hit the floor of the car he said his leg was 
hurting. 

W. T. CLEMEN. 

• • • • • • • • • • 

On Cross-Examination: 

73 Q. Was the car dark or. light at the time? A. Well, 
the car was, you might say, about fifty-fifty; the 
electric light had been removed from the car but it was at 
a time in the ^norning when daylight would penetrate back 
in both ends of the car. 
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Q. There is a train shed or shop over the platform,where 
that car was ? A. No; the end of that platform is up above 
the shed. 

Q. Was there anything to prevent the light entering in¬ 
side? A. No, not anything. 

Q. How long after the accident did you go in the car? 
A. I should judge it might have been two or three minutes. 

Q. Then the sun did not have a chance to get much higher? 
A. No. 

Q. And Clemen and Ackerman told you it was his own 
foolishness and he was playing with Clemen? 

Is that what you say? A. Yes, sir, Ackerman said that. 

• *•*#•**#* 

Testimony of Lester P. Johnson: 

74 Q. And on the morning of July 12, 1942, you were 
acting as a freight sorter in the car where Ackerman 

was hurt? A. Yes r sir. 

Q. You were in charge of one gang of men unloading that 
• car, were you? A. Yes, sir. 

75 Q. And Mr. Clemen was in charge of another 
gang? A. That is right. 

Q. Now, were you in the car when Ackerman came 
in, just before he was hurt? A. Yes, sir. 

Q. What were you doing? A. We was unloading, putting 
the last load of freight on the truck; it was a four-wheel 
truck. 

Q. You were taking the last load of freight out of the 
car? A. Yes. I put it all on there. Mr. Mangliboler was 
putting it on the car. 

Q. He is no longer an employee of the Express Company ? 
A. No. 

Q. Was Clemen in the car then? A. He was. 

Q. And you say Ackerman was just coming in ? A. He was 
in the car at the time; we usually pushed the truck out. 

Q. Where was Clemen? A. He was out next to the other 
end of the car. 
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Q. What did Ackerman do, that you saw? A. He just 
came in and went over, put his arms around Clemen’s arms, 
or something—I don’t know how. 

Q. And then what happened? A. I don’t know. I went 
and pushed the truck out. 

76 Q. You were going out as this was happening?. A. 
Yes. 

Q. Had Ackerman done anything like that before? A. 
Well, I do not know: He was always playing around with 
different ones. I don’t know about Clemen especially. 

Q. Was there bad feeling between Ackerman and Clemen? 
A. No, not that I know of. 

Q. Did you go back in the car later? A. Yes, sir; I came 
back in as soon as I got the truck out of the car. 

Q. WTiere was Ackerman then? A. On the floor. 

*#**••••• • 

Q. After you saw Mr. Ackerman on the floor, what did 
you do? A. Well, Mr. Clemen and myself went over and 
helped him get up; Mr. Hunter was in the car and I asked 
him did he want me to take the light out of the car and go to 
another car and he said “No; leave it in a few minutes” 
and I started out, and he said: “Take the light on” and I 
left him in there, and they stayed in there with him. 

77 Q. You say that you asked if they wanted you to 
take the light out? A. Yes. 

Q. So a light was there then? A. Yes, an electric light 
from the platform to the car. 

Q .Hanging by a cord to the top of the car? A. Yes, sir; 
right at the door of the car. 

Q. Did you hear Ackerman say how this happened? A. 
No, I did not hear him say how it happened. 

Q. You say you took the last load of freight out of the car? 
A. I helped take the last load of freight out of the car. 

Q. What was the condition of the car floor when you took 
that out? A. It was clean then; that is, all the freight was 
out. 
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Q. Were there any vegetables on the floor? A. No, sir. 

Q. Was there any sawdust on the floor? A. No, sir, not 
anything in it; nothing but some cinders that had blown in 
there. 

Q. Was the floor wet at any place? A. No, sir. 

Testimony of George £. Hunter (Direct Examination): 

80 Q. How long have you been employed by the 
Express Company? A. Thirty-three years last 

August. 

Q. And; what is your position or what was your position 
on the morning of July 12th this year? A. My real position 
is depot foreman and relief to the general foreman; on this 
particular morning I was working with the general foreman 
as his assistant. 

Q. Where were you or who called your attention to 

81 the fact that Ackerman had been hurt? A. I was in 
the car at the time. 

Q. And will you tell us what you saw? A. Well, I really 
did not see it happen. I was in the car when they were 
unloading the last truck load of freight and I said: Boys, 
when you are through here^go to the next car. 

I started out the door and just as I started out the door I 
heard a rumpus back there and turned around and both 
boys were on the ground, Clemen and Ackerman too, both 
on the floor, and Clemen got up and I asked if he was hurt 
and he said Yes, and I said can he walk on it and he said No. 

Q. You say Clemen got up? A. Both got up. Ackerman 
tried to get up and. he said that he could not. 

I heard something crack when he slipped on the floor and 
I thought sure he broke his leg, of course. 

Q. Did you have any conversation with Ackerman after 
that about what happened? A. No, I did not question him 
in any way. 

Q. Did you have any conversation with Clemen after¬ 
wards? A. I did afterwards, yes. 
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Q. And when? A. I would say about half an hour after 
it happened. 

By Mr. Gardiner: 

Q. Was Ackerman there when you were talking 

82 to Clemen? A. No. 

By Mr. Drury: 

Q. What did Mr. Clemen say to you then ? A. I asked how 
it happened and he said that Ackerman for a second time, 
he said, that morning grabbed him and started wrestling 
with him. 

Q. Did you see the floor of the car at the time this hap¬ 
pened? A. Yes. 

Q. Will you state what was the condition of it? A. The 
condition of the floor I would say was in good condition. 

Q. Were there any vegetables on it? A. Absolutely none. 
Q. Was there any sawdust on it? A. To my knowledge 
none. 

Q. Were there any wet places on it? A. No, sir. 
********* * 

On Cross-Examination: 

83 Q. What sort of merchandise was being taken out i 
A. The merchandise that was being taken out was 

such as dry materials. 

Q. Of what nature? A. We cannot tell what was in it. 
Q. I mean were they crated or packed or something? A. 
They were all packaged, all wrapped packages. 

Q. Were there any oil drums ? A. Not any to my knowl¬ 
edge. I do not recall seeing any drums at all. 

Q. Was there an iron bar of any kind? A. No, sir. 

Q. You say there were no drums of any kind ? A. Not to 
my knowledge. 

Q. Were there any heavy packages that would weigh 
four hundred or five hundred pounds? A. No, sir, not to 

my knowledge; there was not any. 

********* * 
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Testimony of Wray T. Clemen (Direct Examination): 

84 Q. Mr. Clemen, how were you employed on July 
12th of this year? 

You were a freight separator, were you? A. That is 
right; yes, sir. 

Q. And you took your gang into the car where a similar 
gang was operating under Mr. Johnson and where they had 
been unloading l A. That is right. 

Q. And Ackerman was with Johnson’s gang ? A. Yes, sir. 

Q. He was not with your gang? A. No, sir, not us, no. 

Q. Did you know Ackerman then ? A. Yes, sir, I knew him. 

Q. Were you friendly with him, or otherwise? A. I was 
iriendly with him. I would not say that we were really 
exactly well acquainted, really well acquainted, but we were 
on good terms. 

85 Q. There was no bad feeling between you? A. 
Absolutely not, no, sir. 

Q. Did Ackerman do anything to you a short while before 
the car was unloaded? A. Yes, sir. 

Q. What did he do? A. Put his arms around my waist 
and lifted me up. 

Q. And what did you do? A. I did not do anything. I 
just said: ‘‘Cut out the foolishness’* or made some remark 
similar to that. 

I think that is what I said. 

Q. Did he do anything like that later? A. Just about the 
time the car was unloaded, yes. 

Q. And where were you in the car then? A. I was back 
toward the north end of the car, just about, I would say, 
half wav between the door and the end of the car; I won't 
be positive of the exact number of feet. 

Q. Will you tell us what Ackerman did then ? A. He did 
the same thing again. 

The Deputy Commissioner: Tell us what. 

By Mr. Drury: 
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Q. What was that? A. He put his arms around my waist 
and lifted me up. 

Q. Did he put his arms around your waist or 

86 around your shoulders? A. Around my waist, right 

around here (indicating). 

The Deputy Commissioner: The witness is indicating 
about mid-abdomen. 

By Mr. Drury: 

Q. And what did you do? A. He lifted me all the way 
off the floor, the same as he had the previous time, and my 
feet stayed on the floor the second time, and he lifted me 
up, and I kind of struggled and I got loose from him as he 
put me on the floor, and I grabbed hold of him and we both 
went down together. 

By the Deputy Commissioner: 

Q. As he put down on the floor? A. As he put me down 
on the floor, yes. 

By Mr. Gardiner: 

Q. You mean as he put your feet down? A. As he put 
my feet down. 

By Mr. Drury: 

Q. He did not throw you down on the floor; your feet 
came down and touched the floor again? A. That is it, yes. 

Q. Why was Ackerman doing that to you? A. Well, he 
was just in a playful mood, at least that is my opinion of it, 
and just— 

Q. (interposing) You were not fighting him, were you? 

A. No, sir, absolutely not. He was just in a playful 

87 gesture or something like that. 

Q. He went down on the floor, and what happened 
to you ? A. We both went down together. I went down on 
my knees; I could not exactly explain what his position was. 

Q. Was he on his knees? A. He was not down flat, but 
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I would say he was on his knees. 

Q. On his hands and knees? A. No, sir, on his knees. 

Q. You got up, I assume? A. That is right, yes, sir. 

Q. "What did he do? A. Well, just as he hit the floor he 
said: My leg hurts me, and right on the same breath he 
said: My leg is broke. I did not pay any attention to that 
statement at the time. I did not at the time he said it, 
because I thought it was impossible. I said: For gosh 
sake get up. What is the matter with you, or something 
like that. 

He got up but he could not stand on his leg. 

I thought probably he had sprained it and I told him it 
was impossible that he could not have broken his leg, and 
he said that several times: I broke my leg; he said it two 
or three times before we took him out and put him in this 
fellow’s car. 

Q. Did he say anything about slipping on anything? A. 

I did not hear him say anything about slipping on 
88 anything, no, sir. 

Q. Were there any vegetables on the floor? A. I 
do not remember seeing anything like that on the floor, no. 

Q. Was there any sawdust on the floor? A. I do not re¬ 
member anything like that being on the floor. 

Q. Were you there when Mr. Garten came in? A. Yes, 
sir. 

Q. Did you hear any conversation that Mr. Garten had 
with Mr. Ackerman? A. Well, I do not remember what 
their conversation was exactly; I do not remember what 
they said back and forth, but one thing I remember hear¬ 
ing Bill say was: It was my own fault. 

Q. You mean “my own fault” was the fault of— A. 
(interposing) I am quoting him. 

Q. You are quoting him when you say that? A. Yes, I 
am quoting what he said. 
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89 Q. Are you friendly with Ackerman now? A. Yes, 
sir. 

Q. Did any ill feelings enter into this at all? A. No, sir; 
I do not think so. I am positive that there is no ill feeling. 

• •*•••••• • 

On Cross-Examination: 

Q. Mr. Clemen, you stated that Ackerman had started 
i some playful act with you before or during the same night, 
i and you told him to stop? A. Yes, sir. 

Q. Do you know whether he heard you tell him to stop 
or not, whether he understood you ? 
#*****•*•• 

90 A. I do not know whether he did or not. 

Q. He is pretty deaf, is he? A. That is true. 

• * •#••••• • 

91 Q. He had you from behind? A. Yes. 

Q. So, what I am trying to get at and I am not 
i trying to trap you at all, but what I am trying to get at is 
this: 

If you call it a playful struggle or what not, as you turned, 
I wanted to know whether it was your opinion that you 
threw Ackerman down or, in turning and in playing 

92 there something intervened like slipping on the floor 
or something like that that caused you to fall. 

Mr. Drury: I think he is trying to get him to guess. 

He is obviously trying to throw him off track. 

The Deputy Commissioner: If you can you may answer 
the question. 

The Witness: I would not like to say either way. I 
i would not want to say that I was responsible for his falling, 
but I was making an effort to— 

By the Deputy Commissioner: 

Q. (interposing) To what? A. Bracing myself, making 
i an effort to throw him off, you may say. 
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By Mr. Gardiner: 

Q. You were trying to keep him from holding you that 
way! A. Yes. 

Q. But your foot slipped—is that it, or do you know! 
A. No, sir; I would not say it did. We both went down. It 
seemed we both kind of had hold of each other, and we went 
down together. I would not say. 

• ••••••#• • 

94 Q. Had the car been unloaded completely! A. At 
the time this thing occurred, yes, sir, it had. I would 
say that the last load of freight went out, and he grabbed 
me from behind; the last load of freight had gone out. 

• ••••*•••• 

99 Employer’s Exhibit B 

1007 3rd St., N. E. 
Washington, D. C. 

Mr. Theodore J. King 
Washington, D. C. 

Dear Mr. King: 

I think that I am entitled to received compensation from 
the company for the reason I was on duty and working 
when I was hurt. We were working fast to get the car 
unloaded before 6:30 o’clock. There was no light in the 
car and the floor was covered with damp sawdust. I slipped 
on this over an iron bar and caught at another fellow to 
keep from falling with the result we both fell. He was not 
hurt but I got a broken leg. I was admitted to the hospital 
at 6:15 a. m. on July 12, 1942. I am still in Emergency 
Hospital and had to have an operation performed on my 
leg. It’s impossible for me to call on you as I’m in bed with 
a heavy cast on. Please let me hear from you regarding 
this at once. Thanking you I am 

Very truly yours, 

Wm. R. Ackerman 
1007 3rd St., N. E. 

Wash. D. C. 


